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Al bert G Lauber, Jr. argued the cause for appellee. Wth
himon the brief was Lloyd H Mayer.

Lester Nurick, F. David Lake, Jr., and Erik H Corw n
were on the brief for amci curiae The Inter-Anerican Devel -
opnent Bank, et al.

Before: Silberman, Sentelle, and Randol ph, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: The property, incone, operations
and transactions of the International Bank for Reconstruction
and Devel oprment, comonly known as the World Bank, are
i Mmune fromfederal, state and |ocal taxation. The question
in this appeal is whether a private contractor, retained by the
Bank to provide food services to individuals on the Bank's
prem ses, has derivative inmmnity fromDistrict of Colunbia
taxes on the contractor's sales of food and beverages.

The World Bank is an international, inter-governnenta
organi zation, with headquarters in Washington, D.C. Creat-
ed by Articles of Agreenent drawn up at a conference held in
Bretton Wods, New Hanpshire in 1944, the Bank is corpo-
rate in form with all of its capital stock owned by its nenber
governments. See Herbert Harvey, Inc. v. NLRB, 424 F.2d
770, 773 n.20 (D.C. Cir. 1969). The United States accepted
the Articles in the Bretton Wods Agreenents Act of 1945, 22
U S.C. ss 286-286m The Bank is enpowered to provide
financial assistance for the devel opment of menber countri es,
to pronote private foreign investnment, to stinulate the bal -
anced growth of international trade, and "[t]o conduct its
operations with due regard to the effect of internationa
i nvestment on business conditions in the territories of nem
bers."” Articles of Agreenent (as anended Feb. 16, 1989),
Art. I. One of the treaty's provisions (Article VI1, s 9(a)),
whi ch has "full force and effect" throughout the United
States, see 22 U S.C. s 286h, confers tax inmunity on the
Bank in the follow ng terns:

The Bank, its assets, property, inconme and its operations
and transactions authorized by this Agreenent, shall be

i mune fromall taxation and fromall custons duties.

The Bank shall also be inmune fromliability for the
collection or paynent of any tax or duty.

Nearly forty years ago the Bank began providing food
services for its enployees and guests in its D.C headquar-
ters. Since 1970 it has engaged an outside contractor for this
purpose. Initially, the contractor received a fixed percentage
of food-service revenues and the Bank provided a substanti al
subsi dy--whi ch by the m d-1980s anounted to $1.3 mllion
per year. In 1989, the Bank phased out the subsidy, renego-
tiated the agreenent with its contractor--then the Marriott
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Cor poration--and replaced the ol d managenent -fee contract

with a "nodified profit and | oss" contract. Under the new
arrangenent, the contractor continued to receive a percent-

age of revenues and the Bank continued to provide equip-

ment, space, and utilities, but the burden of any financial |oss
now fell on the contractor.

The District of Colunbia inposes a tax on the retail sale of
food and beverages. The vendor is responsible for paying the
tax to the District, but "reinbursenent for the tax inposed
upon the vendor shall be collected by the vendor"” fromthe
purchasers of the food and drink. D.C Code ss 47-

2002(3)(A), 47-2003(a). (The District's conpensating-use tax

on retail sales of food and beverages is inapplicable when the
sales tax is "properly collected.” s 47-2202(3)(A).) Until the
1990's, the District had not sought to collect sales or use taxes
on food-service transactions at the Bank. Matters changed

when, in 1991--shortly after the Bank's contract renegoti a-
tion--Marriott twice requested letter rulings fromthe Dis-
trict's Departnent of Finance and Revenue regarding the tax
status of its food-service operations at the Bank and at the
International Mnetary Fund. The District responded that
cafeteria and vendi ng sal es by outside contractors on the

prem ses of international organizations were subject to |oca

sal es taxes when the sales were nade to enpl oyees of the

organi zations rather than to the organizations thensel ves.
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Marriott's contract |apsed in 1992 and t he Bank entered
into a new arrangenent wi th Gardner Merchant Food Ser -
vices, Inc. This contract slightly nodified the profit-and-Ioss
arrangenent the Bank had with Marriott: Gardner Merchant
was to "be allowed profits not to exceed 2% of revenue";
anything in excess of 2% went to the Bankl;, Gardner Mer-
chant was entitled to general and adnministrative costs not to
exceed 3% of revenue, but it was to be responsible for
"pay[ing] out all expenses"” and it assumed the risk of "any
resultant |osses.” The contract set forth Gardner Merchant's
i ndependent status: "Contractor will, in all its dealings, nake
it clear that it is an independent contractor to the Bank, and
the Contractor and its enployees are neither agents, repre-
sentatives, nor enployees of the Bank." Gardner Merchant
was to maintain its own records and hol d the Bank harnl ess
for any |l osses arising out of its services.

A provision in the contract purported to extend to Gardner
Merchant the Bank's inmmunity fromthe collection and pay-
nment of taxes:

The Bank is exenpt from paynent of sales, use and

exci se taxes and shall provide Contractor with tax ex-
enption certification as may be required fromtine to
time. The Bank, and the Contractor acting on the

Bank's behal f, are al so exenpt fromcollecting such taxes
fromstaff and other user's [sic] of the Bank's food
servi ces.

Rel ying on this provision, Gardner Merchant neither collected
nor paid any District of Colunbia sales or use taxes in
performng its food-service contract.

In March 1996, the District's Departnment of Finance and
Revenue conducted a general audit of Gardner Merchant's
records and discovered a tax deficiency. For the tax years
1994 and 1995, the District sought to recover from Gardner
Mer chant back taxes of $351, 396.73, penalties of $158,128.55

1 The record does not disclose whether the Bank actually received
any profits for the years covered by the Gardner Merchant con-
tract.

and interest of $179,212.33, for a total of $688,737.61. On
May 22, 1997, the Bank paid to the District approximtely
$680, 000. 00 to satisfy Gardner Merchant's deficiency and, on
the sane day, filed suit to recover that amount fromthe
District.2 On cross-motions for summary judgnent, the dis-
trict court ruled in the Bank's favor.

The district court held that Gardner Merchant's operation
of the food-service programfell within the scope of the
"operations and transactions” for which the Bank enjoys tax
imunity. See International Bank for Reconstruction &

Dev. v. District of Colunbia, 996 F. Supp. 31, 35 (D.D.C
1998). The Bank's president is enpowered to conduct "the
ordi nary business of the Bank." 1d. at 34 (citing Article V,
s 5(b) of the Bank's Articles of Agreement). Although the
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Articles do not expressly state that providing on-site food
services is part of the Bank's "ordinary business,” the district
court thought it nust be: because the Bank's president has
responsibility over the "organization, appointnent and dis-

m ssal of the [Bank's] officers and staff,"” Article V, s 5(b),
"[i]t would nake no sense to give the President responsibility
for the 'organization ... of the officers and staff,' but deny
himthe authority to provide for the daily food needs of that
staff."” 996 F. Supp. at 35.

The court observed that the food programwoul d enjoy tax
imunity if the Bank itself had operated it. I1d. The D s-
trict, while not disputing this, takes issue with the concl usion
the court then drew. if the District inposed a tax on the
Bank's food program sinply because the Bank chose to
engage an outside contractor rather than run the program
itself, this would constitute an inperm ssible intrusion into
t he Bank's decisi on-maki ng processes. 1d. 1In the court's
vi ew, such interference would contravene the statutory inde-
pendence of the Wrld Bank and other international organiza-
tions, see Articles of Agreement, Article V, s 5(c); 22 US.C
s 288, an independence this court recognized in Atkinson v.

2 The District makes nothing of the point that although the Bank
paid the taxes and is suing to recoup its paynent, the Bank itself
incurred no liability under District |aw
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Inter-American Dev. Bank, 156 F.3d 1335, 1337 (D.C. Gir.
1998), holding that an international organization was not
subj ect to a garnishment proceeding. See also Mendaro v.
Worl d Bank, 717 F.2d 610, 615 (D.C. Gr. 1983); Broadbent v.
OAS, 628 F.2d 27, 34 (D.C. Cr. 1980).

The district court seened to believe, perhaps as an alterna-
tive ground of decision, that it would be inequitable for D.C
to collect taxes from Gardner Merchant retroactively for the
years 1994 and 1995. See International Bank, 996 F. Supp. at
38-39. According to the court, "[t]he District has by its
i naction over the last thirty years |led the Bank to reasonably
believe that its tax imunity would preclude the inposition of
tax liability on third party operators of the Bank cafeteria.”
Id. at 38. In the court's view, the District produced no
credi bl e evidence that either Gardner Merchant or the Bank
itself had been on notice of the District's intention to inpose
such taxes for the years 1994 and 1995.

Li ke the Constitution and federal statutes, treaties made
under the authority of the United States are the "suprene
Law of the Land."™ U S Const. art. VI. Wether the Wrld
Bank's tax immunity extends to Gardner Merchant's retail
sal es operations therefore depends on the terns of the trea-
ty--on the terns, that is, of the Articles of Agreement.

As to Article VI1, s 9(a), quoted earlier, we can put to one
side the Bank's tax immunity regarding its "assets, property
and inconme." The District is not seeking to inpose taxes on

those itens. W also can disregard the Bank's inmunity
fromliability "for the collection or payment of any tax or
duty.” The liability for the collection and paynent of the
District's taxes, to the extent any exists, is Gardner Mer-
chant's alone. Thus, if Gardner Merchant shares the Bank's
tax imunity, this can only be on the basis that the District
has inposed its sales and use taxes on the Bank's "operations
and transactions authorized by" the Agreenent.

The District and the Bank quarrel about whether a cafete-
ria in the Bank's D.C. office building constitutes an "opera-

tion" of the Bank. For its part, the District points to Article
IVentitled "Operations.” This provision |lays out in consider-
abl e detail the Bank's authority to make | oans and borrow
funds, to set terns and conditions on its loans, to relax the
schedul e of paynments, to guarantee |oans, to set aside a
speci al reserve and so forth. Nothing in Article IV appears
to contenplate treating a cafeteria as an "operation.” On the
ot her hand, the Bank and the district court stress the authori-
ty given the Bank's president to "conduct, under the direction
of the Executive Directors, the ordinary business of the

Bank." Art. V, s 5(b). The Bank's president decided to

provi de in-house food and beverage service at the Bank's
headquarters. Food service therefore nmust be consi dered

part of the Bank's "ordinary business.” |If "ordinary busi-
ness" constitutes an "operation" for which the Bank is im
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mune fromtaxation, then the District cannot inpose its taxes.

We think framng the dispute this way mi sses an essenti al
guestion. The treaty provides that the "Bank, ... and its
operations and transactions authorized by this Agreemnent,
shall be inmune fromall taxation and fromall custons
duties. The Bank shall also be inmune fromliability for the
collection or paynent of any tax or duty." Art. VII, s 9(a)
(enphasi s added). W may assune that having a cafeteria on
its premses is within the Bank's authority under the Articles.
W may al so assune that the Bank, through its officers, may
decide to provide this service in any way it sees fit. But the
guestion remains--is the provision of food services an "opera-
tion" of the Bank? The answer depends not so much on how
essential the Bank believes the activity to be, but on the
arrangenents the Bank has nmade to carry it out. Take for
instance janitorial services. The Bank needs to have its
of fices cl eaned and mai ntai ned. Every busi ness does. Sup-
pose the Bank hires an outside contractor to performthese
services. Although the Bank itself is inmune fromthe
Nati onal Labor Rel ations Act, its cleaning contractor may not
be, and we so held in Herbert Harvey, Inc. v. NLRB, 424
F.2d at 779. To take an exanple closer to hone, the opera-
tions of the federal courts cannot be taxed by a state. But if

Page 7 of 15
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an outside contractor runs a cafeteria in the courthouse, state
sal es taxes may be inmposed, and are.

Here, the district court found, and the Bank concedes, that
Gardner Merchant is "a separate and i ndependent entity."
I nternational Bank, 996 F.Supp. at 34. It is responsible in
every respect for food preparation and sales, and it bears any
| osses that arise fromthose sales.3 It hires its own enpl oy-

ees and maintains its own records. It has its own comerci al
obj ectives, including making a profit fromits contract with
the Bank. |If the sales tax applied, the Bank woul d neit her

collect nor incur liability for paying any District of Colunbia
tax when a Bank enpl oyee or guest purchased food from

Gardner Merchant. The Bank stands whol |y outside these
transactions. The |egal incidence of the tax would not fall on
the Bank. Gardner Merchant woul d be responsible for remt-
ting the tax to the District and Gardner Merchant woul d

collect the sales tax fromits custoners. \Wether the custom
ers would entirely bear the corresponding reduction in wealth
is a question of econom cs, depending on another |aw-that of
supply and demand. See Arnmen A. Alchian & WIlliamR

Al l en, Exchange & Production: Conpetition, Coordination &
Control 67-68 (3d ed. 1983).

As against this, the Bank stresses the general rule that
agreenments anong nations should be construed nore liberally
than private agreenments. See Brief for Appellee at 24 (citing
Eastern Airlines, Inc. v. Floyd, 499 U S. 530, 535 (1991);
United States v. Stuart, 489 U S. 353, 368 (1989)). Fromthis
it concludes that the tax imunity provision should be under-
stood to include third-party transacti ons such as those in-
volved here. W do not think the conclusion follows. W
may not read international treaties so broadly as to create
uni nt ended benefits or to reach parties not within the scope
of a treaty's |anguage. See Maxinov v. United States, 373
U S. 49, 55-56 (1963). "QOperations" and "transactions" may
have a broad sweep, but the terns are qualified by the

3 Although the Gardner Merchant contract contains rmuch det ai
about the nature of the food programand allows the Bank to
nmoni tor closely for conpliance, these contractual provisions do not
af fect our view that the contractor is independent of the Bank

pronoun "its," which refers to the Bank. The inmmunity

provi sion cannot be read to include within its scope activities
conducted by any other entity. Transactions conducted by

i ndependent contractors are not mentioned in Article VII,

s 9, and we have seen no evidence that the Articles of
Agreenent were nmeant to shield private entities fromtax
liability arising fromtheir contracts with the World Bank. In
this regard we view it as significant that the United States, as
a signatory to the Articles of Agreenent, has not seen fit to
support the Bank's claimthat Article VII would imunize its
private contractors fromthe District's sales tax.4 W view as
not significant the statenents offered by the Bank--one from
an official at the European Bank for Reconstruction and

Devel opnent and another from an adnministrative services

manager at the Asian Devel opnent Bank--attesting that the
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governnments of the United Kingdom and the Philippines do

not tax cafeteria sales at those two banks. The statenents
contain no detail, and so we do not know whether, for

i nstance, the Asian Devel opnment Bank uses an outsi de con-
tractor, whether there is a tax on food purchases in the

Phi i ppi nes, whether the authorities in London or Manila are
refraining on the basis of a I egal conclusion regarding the
applicable treaties, or whether the treaties are conparable to
the Articles of Agreenment.5

4 In May 1997, the U S. State Departnment informed the District
by letter of the governnent's view that inposing the disputed taxes
retroactively would be "inequitable and inconsistent with" Article
VII, s 9. The idea appeared to be that the Bank had been lulled
into believing that its contractor had tax inmunity and so had
agreed to hold Gardner Merchant harm ess fromtax liability. The
letter concluded that it was "without prejudice to the views of the
United States Governnent with respect to the question of whether
t he prospective collection of sales tax by a Wrld Bank contractor
from Bank staff and guests who do not enjoy personal sal es-tax
privileges is permssible under the Articles of Agreement." Al -
though the United States filed an amicus brief in the district court
taki ng the same position, it has not presented its views to this court.

5 W al so place no weight on the statenent of the New York
Department of Taxation and Finance that if the Wrld Bank had an
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The Bank al so i nvokes Carson v. Roane-Anderson Co., 342
U S. 232 (1952). The state of Tennessee had col |l ected sal es
and use taxes fromindependent contractors perfornng ser-
vices for the Atom c Energy Conmi ssion at OGak Ri dge. The
Court allowed the contractors to recover the anounts paid,
hol ding that their contracts entitled themto enjoy the bene-
fits of the Conm ssion's tax immunity under the Atomc
Energy Act of 1946.6 (Congress "overrul ed" the decision one
year later, elimnating the tax imunity. See United States
v. Boyd, 378 U S. 39, 40 (1964).) The Bank argues that since
the services of the independent contractors in Carson fel
within the statutory term"activities," Gardner Merchant's
operation of the food service programfalls within the treaty's
phrase "operations and transactions.”

We do not find Carson dispositive. For one thing, Carson

i nvol ved different |anguage: "activities" are not "operations
and transactions authorized by [the Wrld Bank's] Agree-
ment." To the Suprene Court, the "nmeaning of 'activities' as

applied either to an individual or to a governnent agency may
be broad enough to include what is done through i ndependent
contractors as well as through agents.” 1d. at 236. The case
t hus turned on whether Congress neant the termto have

that broader nmeaning. On this score, the Court relied on

ot her provisions of the statute using "activities" in its broader
sense and on the fact that Congress expressly authorized the
Conmi ssion to use private contractors in managing its affairs:
"Certainly where the pattern of conduct visualized by the Act

is the use of independent contractors or agents fromthe field
of private enterprise, the inference is strong that 'activities'
means all authorized nethods of perform ng the governmen-

tal function.” Id. No such "strong" inference is present

i ndependent contractor operate a cafeteria for it within the head-
quarters of the United Nations, food sales woul d be subject to New
York state and | ocal sales tax.

6 Section 9(b) of the Act then provided that "[t]he Conmi ssion
and the property, activities, and incone of the Comm ssion, are
hereby expressly exenpted fromtaxation in any manner or form by
any State.... " Carson, 342 U S. at 233

here. Indeed we see no basis for any inference, strong or
weak, that the Bank's operations include the activities of
private contractors. Nothing in the Articles of Agreenent

i ndi cates that the signatories contenpl ated havi ng the Bank
retain i ndependent contractors to performits |endi ng opera-
tions.7

As against this, the Bank maintains that because it would
be i nmune fromthe District's sales tax if it had run the food
programitself, the same inmmunity attaches when it engages
an i ndependent contractor to performthe service. See Brief
for Appellee at 26. Oherw se, the argunent continues, |oca
taxes would interfere with the Bank's "internal functions" and
affect its decisions about how best to serve its workforce. Id.
The argunent has a famliar ring, and there was a tinme when
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it might have carried the day. Chief Justice Marshall said in
McCul  och v. Maryland, that "the power to tax involves the
power to destroy." 17 U S. (4 Weat.) 316, 431 (1819).

Taking this "seductive clich"8 to heart, the Suprene Court
early in this century began conferring i munity fromstate
taxes on so-called "instrunentalities" of the federal govern-
ment, that is, on private contractors perform ng work for the
government. This derivative tax imunity rested partly on

the notion that if the federal governnent had undertaken the
activity itself, the state could not have taxed it, and partly on
the basis that tax immunity for private entities was needed to
protect the United States fromstate interference. Many of
the cases handed down in this era are discussed in Janes v.
Dravo Contracting Co., 302 U. S 134 (1937), and in Thomas

Reed Powel |, The Wani ng of |ntergovernnmental Tax | mmu-

7 The Bank attenpts to broaden the reach of Carson by arguing
that its outcone did not depend upon the Atom c Energy Act's
express provision for the use of independent contractors. W
di sagree with such a reading. The Carson Court rested its decision
precisely on that ground. As the Court interpreted the Act,
Congress anticipated that the Comm ssion would performits func-
tions through independent contractors. See id. at 236.

8 Graves v. New York ex rel. O Keefe, 306 U. S. 466, 489 (1939)
(Frankfurter, J., concurring).
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nities, 58 Harv. L. Rev. 633 (1945). In upholding a state tax
on the gross receipts of a federal contractor, Janes v. Dravo
Contracting Co. marked a turning point in the Court's ap-
proach: henceforth, application of non-discrimnatory state
taxes on government instrunmentalities, with only a renote

i nfl uence on governnental functions, would be sustained. 302
U S at 150.

The Suprene Court's nodern jurisprudence on the tax
i Mmunities of governnent "instrumentalities" is instructive
for several reasons. It seens to us doubtful that the Articles
of Agreenment were intended to confer on the Wrld Bank a
wi der imunity fromstate and | ocal taxes than that enjoyed
by the federal government.9 Under the ternms of the Bretton
Whods agreenent, all concerned knew that the Wrld Bank's
headquarters would be located in the United States. Article
V, s 9, provided that the "principal office of the Bank shall be
located in the territory of the menmber hol ding the greatest
nunber of shares,” and that nenber was the United States.
See Articles of Agreement, Schedule A In the md-1940's,
when Article VII, s 9, was drafted and accepted, those natu-
rally interested in the anal ogous subject of federal inmmunity
fromstate taxati on woul d have di scovered the |ine of Su-
preme Court decisions, such as Janes and Hel vering v.
Mount ai n Producers Corp., 303 U. S. 376 (1938), refusing to
mai ntain the tax inmmunity of private contractors performng
work for the United States. They would have known as wel |
that the United States had taken the position that any
"attenpt to distinguish between the varying types of taxes
i nposed on private persons, according as they interfere with
the sovereign, is to perpetuate a rule which has proved to be

unsatisfactory and inconsistent.” Brief for the United States
as Am cus Curiae, at p. 44, in Janes v. Dravo Contracting
Co.

9 The tax imunity of international organizations is based on a
princi pl e anal ogous to the one upon which Chief Justice Marshal
relied in McCull och--to protect against the destructive power of
state interference. See, e.g., Broadbent, 628 F.2d at 34 ("[I]nterna-
tional organi zations nmust be free to performtheir functions and ..
no menber state may take action to hinder the organization.")

Wth all of this in mnd, we return to the Bank's argunent
that Gardner Merchant should be free of the District's sales
tax because the Bank woul d not have been subject to the tax
if it had operated the cafeteria itself. |If, instead of the Wrld
Bank, the United States had nade this argunment on behal f of
one of its contractors, the Suprene Court would have reject-
ed it--"tax imunity is appropriate in only one circunstance:
when the levy falls on the United States itself, or on an
agency or instrunmentality so closely connected to the Govern-
ment that the two cannot realistically be viewed as separate
entities, at least insofar as the activity being taxed is con-
cerned.” United States v. New Mexico, 455 U S. 720, 735
(1982); see also Arizona Dep't of Revenue v. Blaze Constr.
Co., No. 97-1536, 1999 W 100899 (U.S. Mar. 2, 1999). W
can think of no reason--certainly none stemm ng fromthe
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princi pl es governing the construction of international trea-
ties--why simlar |logic should not apply to the interpretation
of the Bank's Articles of Agreement. The District of Colum
bia's sal es and use taxes are not inposed upon the Bank, but
upon Gardner Merchant and its custonmers. Gardner Mer-

chant is by no stretch an instrunmentality of the Bank. Nor is
Gardner Merchant "so closely connected to the [Bank] that

the two cannot realistically be viewed as separate entities."10
Al t hough the Bank exercises close control over the terns of
the contract and Gardner Merchant's performance under it,

t hat does not transform Gardner Merchant into an instrunen-
tality of the Bank. As we nentioned, Gardner Merchant is
pursuing private ends for its own benefit. See New Mexi co,
455 U S. at 739-40; Boyd, 378 U.S. at 48. Inposing the tax
on Gardner Merchant will not inperm ssibly intrude on the
Bank's freedom from| ocal governnment control. On the con-
trary, inposing the tax will nerely require the Bank to take
an additional factor into account when it negotiates its food-

service contract. Cf. Boyd, 378 U S. at 48. It will exert "a
renote, if any, influence upon the exercise of the functions of
[the Bank]." James v. Dravo Contracting Co., 302 U. S at

150 (internal quotation omtted). On the other hand, to hold

10. The Bank does not contend that the District's sal es and
taxes are discrimnatory.

Page 13 of 15
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that the Bank's tax imunity extends to Gardner Merchant's
food-service transactions would create an ever-expandi ng tax
imunity without any limting principle. Mist Gardner Mer-
chant pay sal es and use taxes on purchases it nmakes pursuant
toits contract with the Wrld Bank? Should the conpany be
free fromDistrict inconme taxes? Should the conpany's em

pl oyees? These and nmany other simlar questions continually
perpl exed the Suprenme Court after it ventured onto the
slippery slope of derivative tax imunity. See, e.g., Cotton
Petrol eum Corp. v. New Mexico, 490 U S. 163, 173-75, 187
(1989); South Carolina v. Baker, 485 U. S. 505, 520 (1988).
We decline the Bank's invitation to set out on the sane
preci pi tous course.

The Bank has an alternative position: even if the District
of Col unbia has the power to inpose the disputed taxes on
Gardner Merchant, it would be inequitable under the Articles
of Agreement for the District to inmpose themretroactively.

The Bank does not contend that the District is equitably
estopped fromcollecting the taxes because of its prior policy
of refraining fromcollecting them See Brief for Appellee at
36 n.9; see also Autonobile Cub v. Conm ssioner, 353 U.S.
180, 183 (1957). Rather, the Bank adopts the position of the
United States in the district court that the retroactive inposi-
tion of the District sales tax would be inequitable under the
terns of the Bank's treaty. The idea is that in relying in
good faith on its interpretation of the Articles, and the
District's prior practice, the Bank entered into the food-
service contract promsing tax immunity to its contractor;
hence, retroactive taxation constitutes taxation of the Bank

itself, in violation of Article VII, s 9. The district court
seened to agree, but it also appeared to base its hol ding at
least in part on principles of equitable estoppel: the court

noted that D.C. had refrained frominposing the tax on Bank
food-service operators for thirty years, and that the Bank had
no notice when the District changed course in the early 1990s.
See 996 F. Supp. at 38-39.
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W neither endorse nor reject the view of the United
States, as set forth by the Bank. The district court rendered
its decision on sunmary judgnent. It is not clear whether
the factual predicate for the Bank's argument exists. Gven
t he procedural posture of the case, the District was entitled to
all justifiable inferences. See Anderson v. Liberty Lobby,
Inc., 477 U. S. 242, 248-50 (1986). The district court observed
that the District had cited "only two instances in thirty years
where it clains to have inforned an international organization
that it would collect sales and use taxes for cafeteria sales
recorded by a contractor." 996 F.Supp. at 39. Although the
District may not have produced any evidence that the Bank
was aware of the two letters it sent to Marriott, there is a
genui ne i ssue of material fact whether the Bank knew of the
District's policy with regard to inposing the tax in such cases.
A February 1994 letter to the State Departnent from an
attorney in the Bank's | egal departnment stated that the
attorney was aware as early as Decenber 1993 of the D s-
trict's "new position that the Wirld Bank, and the catering
firns that act on its behalf, should begin collecting sales tax
fromstaff who purchase neals in the Bank's enpl oyee cafete-
rias." Fromthis letter, one mght reasonably infer that the
Bank knew of the District's decision to i npose the taxes
before 1994. This tends to undercut the Bank's equitable
claim The Bank conplains that the letter should not have
been included in the record; the District counters that the
Bank cited the letter in its brief and therefore shoul d be
deened to have waived any procedural objection to it. This
is but one of several issues we nust |leave to the district court.

* Kk %

W therefore hold that Gardner Merchant, in performng
its food service contract at the Wirld Bank's headquarters,
did not share the Bank's imunity fromthe District's sales
and use taxes. The order granting summary judgnment is
reversed and the case is remanded for further proceedi ngs on
t he Bank's equitable argunent.

So
or der ed.
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